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To: Arthur 1. Steinberg
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EMERGENCY MOTION AND MEMORANDUM OF COMPLAINANT
NEW YORK CITY TELECOMMUNICATIONS COMPANY, INC. FOR

EXTENSION OF TIME TO RESPOND TO DEFENDANT SOUTHWESTERN
BELL TELEPHONE COMPANY'S MOTION FOR SUMMARY DECISION

Complainant New York City Telecommunications Company, Inc. (f/k/a

Millicom Services Company) ("NYC Telecom") respectfully requests an extension until

August 16, 2001 to oppose the motion for summary decision that was filed and served on

July 17, 2001 (the "Motion for Summary Decision") by defendant Southwestern Bell

Telephone Company ("SBC"). NYC Telecom seeks this extension so that it will have the

opportunity to review relevant discovery that Your Honor has ordered SBC to produce.

Because SBC's discovery responses are not due until August 2, 2001, two days after NYC

Telecom's opposition is due, and the discovery is relevant to NYC Telecom's opposition to

the Motion for Summary Decision, NYC sought an extension of time from SBC. SBC's

counsel refused to grant NYC Telecom any extension of time beyond the current July 31
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deadline, hence requiring this motion for an extension. See Commission Rule 1.251, 47

CFR § 1.251; see attached Certification of Good Faith Attempt to Resolve Dispute.

SBC's Motion for Summary Decision claims that NYC Telecom did not pay any

of the improperly assessed EUCL fees during the limitations period prescribed by

Commission Rule 1.718, 47 CFR §1.718, and has, therefore, failed to "sustain any

recoverable damages ...." Motion for Summary Decision at 4. Your Honor's order

directs SBC to answer, in whole or in part, 35 separate interrogatories propounded in NYC

Telecom's First Set of Interrogatories, and to produce documents in response to 26

separate documents requests set forth in NYC Telecom's First Set of Requests for the

Production of Documents, including requests directed towards the parties' payment

dispute. Many of these materials therefore directly bear upon the issues raised in the

Motion for Summary Decision, including but not limited to, records reflecting (i) the

assessment, payment, non-payment, and communications regarding, the EVCI charges;

(ii) SBC's policies and practices with respect to the termination of telephone service for

customers that failed to pay their bills; and (iii) SBC's policies and practices concerning the

retention, destruction and location of potentially responsive documents. 1

To prevail on its Motion for Summary Decision, SBC must demonstrate the

absence of a "genuine issue of material fact for determination at the hearing." Commission

Rule 1.251(a)(1), 47 CFR § 1.251(a)(1). Conversely, the purpose of discovery is to allow

the parties access to all relevant information precisely so that, among other things, they can

respond to potentially dispositive motions. NYC Telecom should not be required to

respond to SBC's Motion for Summary Decision before it has received any discovery from

SBC, let alone discovery that would potentially affect the decision of that motion. To hold

1 Information about SBC's document retention and destruction policies assumes particular
importance if SBC fails to produce, e.g., the categories of documents that one would
expect for the time period relevant to the Motion for Summary Decision.
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otherwise would effectively reward SBC for interposing "completely frivolous" objections

to valid discovery requests, "tactics" that your Honor found to "border on an abuse of the

Commission's processes ...." Order n.1. Indeed, such an outcome would be particularly

unfair in the circumstances of this case, where SBC seeks to prevail by proving a negative

proposition, i.e., that NYC Telecom did not pay EUCL charges for the time period that

SBC contends is relevant.

NYC's requested extension from July 31 to August 16,2001 is clearly

reasonable. NYC Telecom does not know the volume of materials that it will receive from

SBC on or before August 2. It is also possible that questions will arise concerning the

adequacy ofSBC's interrogatory responses or the scope ofSBC's document production,

particularly if SBC produces only a few boxes of documents in response to 26 separate

document requests.

SBC will presumably argue, as it has in the past, that NYC Telecom "should

have" the materials in question and, consequently, that there is no need for an extension.

Under any view, however, conjecture about the information that is available to an adverse

party is not a basis for requiring that party to brief a dispositive motion before it has

received any discovery, much less discovery on the issues raised in the motion.

Nor will SBC suffer any conceivable prejudice if the extension is granted. If

NYC Telecom files its opposition papers on August 16,2001, there will be more than

adequate time for Your Honor to consider the issues raised in that motion prior to the

damages hearing scheduled for October 15, 2001. Indeed, SBC's motion presumably

would be the first motion on the substantive damages issues to receive such consideration,

as there are no other pending motions of tllis nature. Parties are permitted to file summary

decision motions up to "20 days prior to the date set for commencement of the hearing."

Commission Rule 1.251(a)(I), 47 CFR § 1.251(a)(I).

3
10956 v2; 8GC021.DOC



For all of the above reasons, NYC Telecom respectfully requests that Your

Honor grant its motion for an extension of time until August 16, 2001 to file oppose

SBC's Motion for Summary Decision.

Dated: July 24,2001
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Respectfully submitted,

By atlM ~ leA
Albert H. Kramer
Katherine J. Henry
Dickstein Shapiro Morin & Oshinsky LLP
2101 L Street, N.W.
Washington, D.C. 20037-1526
(202) 785-9700
Attorneys for Complainant
New York City Telecommunications
Company, Inc. (f/kla Millicom Services
Company)
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C.F. Communications Corp., et. aI.,

Century Telephone ofWisconsin, Inc.,
et. aI.,

)
)
)
)
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)
)
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)
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)
)

--------------)

I am an attorney at the law firm of Dickstein Shapiro Morin & Oshinsky LLP,

counsel for complainant New York City Telecommunications Company, Inc. (f/k/a

Millicom Services Company) ("NYC Telecom") in this matter.

On July 23, 2001, I contacted William A. Brown, Esq., counsel for defendant

Southwestern Bell Telephone Company ("SBC"), by telephone to discuss several discovery

issues. In the course of this conversation, I requested an extension of time to file

opposition papers to the Motion for Summary Decision filed by SBC on July 17,2001. I

noted, in this regard, that NYC Telecom had not received any discovery from SBC and

might not receive any discovery prior to the current July 31, 2001 deadline for filing

opposition papers. Mr. Brown stated unequivocally that SBC would not grant NYC

Telecom any extension beyond the current July 31 deadline.

~ ~/cJt
JOHN P. WINSBRO
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CERTIFICATE OF SERVICE

I hereby certify that on Julya, 2001, a copy of the foregoing was served by

facsimile (without attachments) and first-class mail, postage prepaid (with attachments), on

William A. Brown, Esquire, and Davida M. Grant, Esquire, Southwestern Bell Telephone

Company, 1401 I Street, N.W., Suite 1100, Washington, D.C. 20005, and by hand-

delivery and/or first-class mail, postage prepaid, as indicated below, on the following

parties:

The Honorable Arthur 1. Steinberg
Administrative Law Judge
Federal Communications Commission
445 12th Street, SW
Room l-C861
Washington, DC 20554
(Hand-Delivered)

Magalie Roman Salas, Secretary
Office of the Commission Secretary
Federal Communications Commission
445 12th Street, SW, Room TW-B204
Washington, D.C. 20554
(Original and Six Copies Hand-Delivered)

Tejal Mehta, Esquire
Federal Communications Commission
Market Disputes Resolution Division
Enforcement Bureau
445 12th Street, SW
Washington, D.C. 20554

David H. Solomon, Chief
Enforcement Bureau
Federal Communications Commission
445 12th Street, SW
Washington, DC 20554

Michael Thompson, Esquire
Wright & Talisman, P.c.
1200 G Street, NW
Washington, D.C. 20005
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John M. Goodman
Verizon
1300 I Street, NW 400W
Washington, DC 20005

Sherry A. Ingram
Verizon
1320 North Court House Road
Arlington, VA 22201

Rikke Davis, Esquire
Sprint Corporation
401 9th Street, N.W., Suite 400
Washington, D .. 20004

Mary Sisak, Esquire
Robert Jackson, Esquire
Blooston, Mordkowfsky, Dickens, Duffy & Prendergast
2120 L Street, N.W., Suite 300
Washington, D.C. 20037

~~ ~~..-
Clay Adamson
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